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SECURITY DEVICES
Thomas A. Harrell*

A FEW OBSERVATIONS As To How CHAPTER 9 OF LOUISIANA'S
COMMERCIAL

LAWS WILL AFFECT REAL ESTATE AND THE MINERAL

CODE

Chapter 9 of the Commercial Laws,' adopted last year and amended

extensively this year, goes into effect on January 1, 1990.2 It essentially
replaces the law of pledge and chattel mortgage and substitutes a single
device for the creation of security interests in movables. It does not
directly affect creation of security interests or rights in or over immovables. There are, however, a number of areas where the chapter
intrudes into the laws affecting immovables. The first part of this work
reviews some of the effects that such intrusion may have upon the real
estate practice. The second addresses similar problems that may be
encountered under the Louisiana Mineral Code. The treatment is not
exhaustive and because of the newness and complexity of the subject
the writer should note that his opinion as to some of the matters
discussed has changed and will undoubtedly change further as more
thought and reflection is given to them. It is doubtful, however, that
many of the problems discussed will prove irrelevant.
PART ONE-REAL ESTATE

I.

The CollateralMortgage Under Chapter 9
A.

General Principles

As of January 1, 1990, the pledge of instruments will no longer be

effected under Civil Code article 3158 but under Chapter 9. The courts
Copyright 1989, by LOUISIANA LAW REvIEw.

Campanile Professor of Law and Director, Louisiana Mineral Law Institute, Paul
M. Hebert Law Center, Louisiana State University, Baton Rouge, Louisiana.
1. 1988 La. Acts No. 528, as amended by 1989 La. Acts No. 12 (1989 First
Extraordinary Session), 1989 La. Acts No. 135, and 1989 La. Acts No. 598. Chapter 9
is codified as La. R.S. 10:9-101 through 9-605.
2. The original effective date of July 1, 1989, was changed to January 1, 1990 by
1989 La. Acts No. 12 (1989 First Extraordinary Session).
*
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have used the effective date of the pledge of an instrument under Civil
Code article 3158 as the event that gives life and priority to a collateral
mortgage. To insure that this practice continues in principle, Section 7
of Act 137 of 1989 enacted Louisiana Revised Statutes 9:5550 to 5554.3
As far as is relevant for present purposes, these sections provide that
a collateral mortgage is defined as one given to secure a Written obligation
such as a collateral mortgage note, negotiable or non-negotiable instrument, or other written evidence of debt that is issued, pledged, or
otherwise used as security for another obligation. 4 Such a mortgage
becomes effective as to third persons (subject to the requirements of
registry) when a security interest is perfected in the obligation pursuant
to Chapter 9.1 The mortgage takes its rank and priority from the time
it becomes effective as to third persons and such effect continues as
long as the security interest remains perfected or the obligation secured
by the mortgage otherwise remains enforceable, according to its terms,
by the secured party or his successor. 6 Following extinction of the
mortgage through termination, remission, or release of the security interest in the written obligation, the collateral mortgage will be revived
if a new security interest attaches and is perfected in the written obligation, regardless of whether the secured party is the original secured
party, his successor, or a new and different secured party, assuming of
course that the effects of registry have continued. 7 The collateral mortgage then takes its rank and priority from the time of perfection of
the new security interest.
It is important to note that these sections do not declare that a real
estate mortgage has the rank and priority given to a security interest
by Chapter 9; rather, they declare that the mortgage takes its rank and
priority from the time a security interest attaches in the note or other
obligation the mortgage secures-and that the mortgage continues as
long as the security interest remains perfected.
The provision under consideration must also be read in light of the
Commercial Laws themselves. Chapter 9 regulates the creation of a
security interest in an obligation, even if the obligation is itself secured
by an interest to which the chapter does not apply.' Obligations secured
by a security agreement may include future advances whether or not
the advances are given pursuant to the commitment. 9

3.
4.
5.
6.
7.
8.
9.

1989 La.
La. R.S.
La. R.S.
Id.
Id.
La. R.S.
La. R.S.

Acts No. 598 makes a slight amendment to the provisions.
9:5550 (1989).
9:5551 (1989).

10:9-102(3).
10:9-204(3).
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A security interest in an instrument is perfected when the secured
party takes possession of it.l ° As among conflicting security interests in
the same collateral, the first interest that is perfected has priority."
The holder of an instrument, whether or not he is the owner, may
enforce payment in his own name. 2 A holder is one to whom an
instrument has been transferred by negotiation."3 A holder takes for
value when he acquires an interest in or lien on the instrument by way
of security otherwise than by legal process or takes an instrument as
security for an antecedent claim against any person. 4 The transfer of
an instrument by way of security vests the transferee with such rights
as the transferor had therein.' 5 Louisiana Revised Statutes 9:4333 dispenses with the necessity of endorsement for the perfection of a security
interest in an instrument under Chapter 9, and authorizes the secured
party to endorse it upon default of the debtor. Want or failure of
consideration of an instrument is ordinarily a defense against any person
not having the rights of a holder in due course, except that "no consideration is necessary for an instrument given as security for an an' 16
tecedent obligation of any kind.'
The provisions referred to should put to rest any lingering questions
concerning the validity of a security interest created by the pledge of
a collateral mortgage note under Chapter 9, the validity and enforceability of the note as an obligation of its maker when it is pledged to
secure present or future obligations of the maker or another person,
and the enforceability of a mortgage securing it.
B.

Necessity for Initial Indebtedness or Commitment

Assuming recordation of the mortgage, delivery of the mortgage
note, and some sort of security agreement, it appears that, as was the
case under the provisions of Civil Code article 3158, the perfection of
the security interest and thus the effectiveness and ranking of the mortgage, is still dependent upon the existence of a "present" obligation or
commitment to incur an obligation between the debtor and the secured
party. Once this perfection is effective, however, it continues and secures
subsequent obligations, whether or not they are incurred pursuant to a
commitment, until the security agreement is terminated or the security

10. La. R.S. 10:9-305 and 9-304(2).
11. La. R.S. 10:9-312.
12. La. R.S. 10:3-301 (1983).
13. La. R.S. 10:3-202 (1983).
14. La. R.S. 10:3-303 (1983).
15. La. R.S. 10:3-201 (1983).
16. La. R.S. 10:3-408 (1983). The Official Comments note that the exception was
designed to put to rest any question as to the enforceability of a note given as security
for a debt already owed by the party giving it or by a third person.
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interest is extinguished by remission through extinction or surrender of
the note.
Louisiana Revised Statutes 9:5551 declares that a collateral mortgage
takes its rank from the time that a security interest is perfected in the
obligation it secures and continues thereafter as long as such perfection
continues. Under Chapter 9 a security interest in an instrument is perfected when there is a security agreement between the debtor and the
secured party, the debtor has "an interest in" the collateral, the instrument has been delivered, and "value" has been given. 17
Although a security agreement may secure indefinite future obligations, value still must be given for the security interest to attach in
the collateral. 8 In the case of negotiable instruments a holder takes for
value "to the extent that the agreed consideration has been performed
or that he acquires [a security] interest in [] the instrument" or takes
the instrument for a pre-existing debt. 19
Once value is given, a security interest is perfected and the chapter
provides that if future advances are made while a security interest is
perfected by the taking of possession, the security interest has the same
priority with respect to the future advances as it does with respect to
the first advance. 20 The chapter also provides that an advance pursuant
to a commitment relates back to the time of the commitment. 21 All in
all, the enactment of Chapter 9 should work little change with respect
22
to the collateral mortgage of real estate.

17. "[A] security interest is not enforceable against the debtor or third parties with
respect to the collateral and does not attach unless . . . the collateral is in the possession
of the secured party pursuant to agreement . . . value has been given; and . . . the debtor
has rights in the collateral." La. R.S. 10:9-203(1). "A security interest is perfected when
it has attached and when all of the applicable steps required for perfection have been
taken." La. R.S. 10:9-303(1).
18. La. R.S. 10:9-204.
19. La. R.S. 10:3-303 (1983). La. R.S. 10:1-201 (1983) provides that in the case of
non-negotiable instruments, a person gives "value" if he acquires his rights "[in return
for a binding commitment to extend credit or for the extension of immediately available
credit whether or not drawn upon ... ; [als security for . . . a preexisting claim; ...
[or] in return for any consideration sufficient to support a simple contract."
20. La. R.S. 10:9-312(7). The section further provides that if a commitment is made
before or while the security interest is so perfected, the security interest has the same
priority with respect to advances made pursuant thereto. In other cases, a perfected
security interest has priority from the date the advance is made.
21. La. R.S. 10:9-105(k) declares that "[an advance is made 'pursuant to a commitment' if the secured party has bound himself to make it, whether or not a subsequent
event of default or other event not within his control has relieved or may relieve him
from his obligation. Advances made by a secured party or obligations incurred by a
debtor of the kind described in [La.] R.S. 10:9-504(1)(a) are deemed to be made pursuant
to commitment if the security agreement authorizes them."
22. Because of the priority provisions of Chapter 9, it would appear undesirable to
continue to use the collateral mortgage in the case of movables. La. R.S. 10:9-301.
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Also, as under Civil Code article 3158, the security agreement itself
must contemplate or grant a security interest in the collateral as security
for the particular advances for such a security interest to be valid. This
requirement is necessary not only because the security agreement is the
basis of perfection, but also because a security interest is a conventional
device and the secured party cannot establish that it exists over particular
collateral as security for a particular obligation unless the debtor has
agreed that it does so.
Accordingly, the delivery of a collateral mortgage note pursuant to
a written or verbal agreement declaring that the note secures all future
obligations of the pledgor, or a third person, is not sufficient (absent
a commitment to make such loans) to perfect the security interest, since
no value has been given. However, as under Civil Code article 3158,
once the parties agree the collateral secures future obligations, delivery
of the instrument has occurred, and a commitment is given or advance
is made, perfection occurs and subsequent advances relate back to that
time. The security remains perfected as long as the agreement exists and
the instrument remains in the hands of the secured party because value
has been given. Consequently, the mortgage remains effective and has
priority from the date of perfection. The mortgage secures the note or
other written instrument over which the security interest attaches and
it in turn is enforceable to the extent necessary to satisfy the obligation
it secures, as would be the case with the pledge of any other note or
instrument.
C.

Transfers of the Security Agreement or Principal Obligation

The "Borzog" question-the extent to which the pledgee of a collateral mortgage note can transfer his rights under the security agreement
to make loans or advances that might have retroactive effect-is not
expressly addressed by the chapter. 2a Chapter 9 does not directly regulate
the transfer of a security interest, although it seems to contemplate that
such a transfer is implied by the transfer of the obligation. As a matter
of fact, the understanding in other states appears to be that an express
or implied transfer of the collateral must occur. However, in the absence
of express provision in the chapter, the Civil Code provisions declaring
that a transfer of an obligation also transfers the security for that
24
obligation apply.

23. In Texas Bank of Beaumont v. Borzog, 457 So. 2d 667 (La. 1984), the Louisiana
Supreme Court raised, but did not answer, the question of whether a pledgee of a pledge
securing future obligations could assign his rights to cause the pledge securing such loans
by the assignee to have a retroactive ranking to the date of the first loan by the assignor.
24. "The sale or transfer of a credit includes everything which is an accessory to
the same; as suretyship, privileges and mortgages." La. Civ. Code art. 2645. La. Civ.
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Louisiana Revised Statutes 9:5551 contemplates that a collateral
mortgage continues, once a security interest is perfected in the mortgage
note, as long as the interest remains perfected in the secured party "or
his successor." There really appears to be no reason why a secured
party cannot transfer his rights in the security agreement; the contract
is not personal-else it would not survive the death of the secured party
or pass to a universal successor-nor is there any evident public policy
to be served by preventing its transfer-the original secured party can
continue to make the loans and immediately sell them "without recourse"
to the new lender who would take them and the security interest by
way of assignment under Civil Code article 2645.
To say that such a transfer of a secured party's rights and obligations
under a security agreement can be made does not mean that a particular
security agreement contemplates that the obligations owed to the successor will be secured by the agreement; the matter is as much one of
contract as of law. A bank may in theory be able to transfer its rights
under a security agreement securing "all loans or other amounts now
or hereafter owed to" it. However, if the debtor owes debts to, or
procures credit from, the transferee without affirming the applicability
of the agreement to them, he is still free to contend that the intention
of the parties under the security agreement was to limit its application
to debts owed to or loans made by the original bank. Whether any
indebtedness falls within the terms of a security agreement is always
determined by the intention of the parties as derived from the words
of their contract.
Neither does the chapter deal with the relative priority among holders
of obligations secured by the same security, or among their transferees.
In the absence of particular rules in Chapter 9, general law applies. In
the absence of contrary agreement, obligations secured by the same
security ordinarily share pro-rata in proportion to their original principal
amount and a transfer of part of the obligations secured by a mortgage
or pledge implies an agreement by the transferor not to compete with
25
the transferee in the security.

Code art. 1913 was amended by 1989 La. Acts No. 137 to provide that the term "accessory
contracts" applies not only to suretyship, mortgage, and pledge but also to "other types
of security agreements." Considering that the obvious and stated purpose of 1989 La.
Acts No. 137 is to implement the enactment of Chapter 9 of the Commercial Laws, it
is indisputable that in Louisiana a security agreement creating a security interest is an
"accessory contract" to the obligation it secures.
25. See Leonard v. Brooks, 158 La. 1032, 105 So. 54 (1925) and Comment, The
Problem of a Series of Mortgage Notes, 3 La. L. Rev. 445 (1941).
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Fixtures
A.

General Description

When goods subject to any form, of real security are immobilized,
the law must make provision for whether or under what circumstances
the security continues, and if it does, for the priority of the security
as to interests in the immovable to which the goods are affixed. This
is done by Chapter 9 through its provisions relating to fixtures. The
Louisiana Act largely tracks the provisions of the Uniform Act in this
regard. There are some important exceptions.
"'Fixtures' are [defined as] goods that, after placement on an immovable, become component parts of land, buildings, and other constructions and are used in the conduct of a trade, business, occupation,
or other commercial or industrial activity." 26 The definition thus excludes
goods that become component parts of an immovable but that are not
used commercially or industrially-largely comprehending goods affixed
to residential immovables. A security interest may not be created in
ordinary building materials or other things so incorporated into an
immovable as to become a component part thereof under Civil Code
article 465. Nor may an interest be created in goods after they become
fixtures.
B.

Priority Vis-A-Vis Interests In or To the Immovable

The provisions of Chapter 9 regulating the priority of security interests in fixtures are substantially the same as those of the Uniform
Act. The starting point is that, in the absence of a provision to the
contrary, a security interest, perfected or not, is inferior to the interest
of any owner or encumbrancer of the realty whose rights are recorded
or that arise from possession. 27 There are several important exceptions
to this general rule.
First, if the debtor has an interest of record or is in possession of
the realty and a fixture filing is made to perfect the security interest,
28
then:

26. La. R.S. 10:9-313(1)(a).
27. The time of recordation or possession is irrelevant. The rule could perhaps have
been more accurately stated for Louisiana by simply declaring that unless expressly provided
to the contrary, a security interest is ineffective as to anyone having rights in or over
an immovable. La. R.S. 10:9-313(7).
28. Under Chapter 9, all financing statements are filed in the same place-the office
of any recorder of mortgages in any parish-consequently, the only distinguishing feature
of the fixture filing is that it must identify the immovable along with the name and
identification number of the owner of record of the realty. La. R.S. 10:9-402(5).

LOUISIANA LA W REVIEW

[Vol. 50

1. A perfected security interest has priority over encumbrances or ownership interests in the immovable that are recorded
after perfection. 2 9
2. A purchase money security interest also has priority over
encumbrances and interests in the immovable that are of record

when it is perfected,30 except that it is inferior to a previously
recorded construction mortgage as to fixtures installed during

construction.3

Second, the security interest is superior to a lien "obtained by legal
proceedings after the security interest was perfected in any manner

permitted by this Chapter. 3 2 The. significant difference between this
provision and the first one noted above, which makes a security interest
superior to encumbrances obtained of record after the security interest
in fixtures is filed, is two-fold. Under the exception here stated, the
security interest need not be given by an owner of the realty, and the
perfection need not be by means of a fixture filing.33

Third, a security interest in fixtures is enforceable against the debtor
whether or not he is the owner of the real estate to which the fixture
34
is attached.

Fourth, a security interest has priority over any interest in or over
the immovable if the owner or holder thereof has consented in writing
to the security interest or waived his rights with respect to the collateral."
Finally, a security interest is superior to the rights of any person
as to whom the debtor has the right to remove the fixtures from the
real estate.36

29. La. R.S. 10:9-313(4)(b).
30. Chapter 9 deletes the provision of U.C.C. § 313(4)(a) (1977) giving the purchase
money secured party ten days in which to make his fixture filing. La. R.S. 10:9-313(4)(a).
31. La. R.S. 10:9-313(6). "[A] security interest in fixtures is subordinate to a construction mortgage recorded before the goods become fixtures if the goods become fixtures
before the completion of the construction."
32. La. R.S. 10:9-313(4)(d).
33. Although a judicial mortgage is clearly an encumbrance, it would appear also to
be a lien obtained by legal process-at least that appears to be the intention of the
provisions. The Official Comments note that a "fixture security interest if perfected first
should prevail [over the claim of a 'judgment lienor'] even though not filed or recorded
in real estate records, because generally a judgment creditor is not a reliance creditor
who would have searched records." La. R.S. 10:9-313, comment 4(c). Accordingly, any
perfected security interest would have priority over a subsequently obtained judicial mortgage. The question is unanswered by the provisions as to what the relative rights of the
parties may be in a situation where a security interest is perfected by filing, thus having
priority to the claim of the judgment creditors, yet is inferior to the rights of the owner
of the immovable because a fixture filing was not made.
34. La. R.S. 10:9-313 and 9-314.
35. La. R.S. 10:9-313(5)(a).
36. La. R.S. 10:9-313(5)(b). The section further notes that in such a case, the secured
interest continues "for a reasonable time" after the debtor's rights terminate.
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Remedies of Secured Party

The provisions regulating the secured party's remedies with respect

to fixtures in the event of default have been somewhat changed in detail
from the Uniform Act. That act gives the secured party the unqualified
right to remove the fixtures when his rights are superior to all other

interests in the realty. This has been deleted and instead the chapter
declares that the secured party may "exercise any of the remedies he
may have against the collateral consistent with the provisions of Part
5.'

'37

A secured party also may demand separate appraisal of the fixtures

to fix his interest in the receipts of the sale thereof, in any proceedings
in which the real estate is sold pursuant to execution by a mortgagee
or other encumbrancer.18 Perhaps somewhat inconsistently, a provision,
apparently derived from the Chattel Mortgage Act, 3 9 has also been
adopted stating that the fixtures remain movable as to the secured party
of a perfected fixture interest and the interest is unaffected by any sale

or mortgage of the immovable. 40
D.

Status of Goods Installed in Residential Property

Limiting "fixtures"

to those goods that become component parts

of the immovable and that are used in a commercial or industrial activity
excludes goods that are affixed to residential property. It can be surmised

that drafters of the act intended to prevent a security interest over this
kind of goods from continuing after they were immobilized, although
this is by no means certain. Had that been their intention one would

37. La. R.S. 10:9-313(8). This contemplates that the creditor must resort to execution
by executory or ordinary process, unless the debtor can be prevailed upon to permit
removal of the collateral without judicial process. The section further declares that upon
removal of the collateral from the real estate, the secured party must reimburse any
encumbrancer or owner of the real estate who is not the debtor and who had not otherwise
agreed for the cost of repair of any physical injury, but not for any diminution in value
of the real estate caused by the absence of the goods removed or by any necessity of
replacing them. It also notes that a person entitled to reimbursement may refuse permission
to remove until the secured party gives adequate security for the performance of this
obligation.
38. Id.
39. La. R.S. 9:5351-5366 (1983 & Supp. 1989).
40. La. R.S. 10:9-313(2). The problem with the two provisions is that if the sale of
the immovable does not affect the secured party's rights then the purchaser of the
immovable does not take free of them and should not share in the proceeds of the sale.
(The purpose of the separate appraisal is to fix the respective parties' interests in the
proceeds.) One can also question whether the secured party may intervene and have his
interest sold along with the immovable, since it would appear that, as to him, the execution
should be independently conducted as though a movable were being executed upon. Cf.
La. Civ. Code art. 469 comment (g).
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assume they would have included them in the definition of fixtures and
then declared that a security interest in them would not survive immobilization, as is the case with a security interest in ordinary building
materials and other things that become so integrated into the immovable
as to lose their identity.
As it is, the status of such goods is simply unprovided for. It can
be argued from the Civil Code provisions relating to accession that
when a movable becomes immobilized it ceases to exist as a separate
thing and that, in the absence of special provisions of law, it can only
be dealt with as a part of the immovable, so that the security interest
is extinguished. On the other hand, Chapter 9 also declares that, unless
it otherwise provides, "a security interest continues in collateral notwithstanding sale, exchange, or other disposition thereof unless the disposition was authorized by the secured party in the security agreement
41
or otherwise.
Whether immobilizing goods is a disposition of them is certainly
debatable. If the secured party knows the goods are to be installed in
the immovable he has probably "otherwise" authorized their disposition.
But if the secured party neither knows of nor consents to the installation,
a perfected security interest arguably may continue in the goods. On
balance, the better argument appears to be that a security interest does
not continue in goods that are immobilized unless they are fixtures. If
this is correct, then a security interest in such goods is extinguished
even as to the debtor unless some sort of estoppel against him can be
fashioned-which appears doubtful. If the debtor removes or deimmobilizes the goods the question arises as to whether the security interest
reattaches and if so what its ranking might be.
E.

Vendor's Privilege and Right of Resolution

Neither the vendor's privilege on movables nor the seller's right of
resolution are directly affected by Chapter 9-although under its provisions they are inferior even to. unperfected security interests.4 2 It has
been suggested by Professor Yiannopoulos that, at least as to the debtor,
the vendor's privilege continues as long as the immovable (and thus the
movable) is still in his possession.4 3
F. Necessity for Perfection Before Immobilization
The security interest must attach before the goods become fixtures."
Perfection (by making a fixture filing) may occur at any time, except

41.
42.
43.
44.

La.
La.
The
"A

R.S. 10:9-306(2).
R.S. 10:9-201, 9-210, and 9-310.
author disagrees with this, but it is certainly debatable.
security interest under this Chapter may be created in fixtures prior to their
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that for a purchase money security interest to enjoy priority over existing
recorded interests in the immovable the fixture filing must be made
before the fixtures are immobilized. The provisions of the Uniform Act
giving a secured party ten days in which to perfect a purchase money
security interest have been suppressed in favor of the rule just mentioned. 45 The purpose served by the change is not clear, but the change
should not unduly hamper the acquisition of purchase money security
interests in fixtures. 46 A financing statement may be filed as a fixture
filing before the security agreement is even executed and may contain
a description such as:
One Johnson model 234 five ton air conditioner to be installed in debtor's office building at 123 Laurel Street which
was acquired by debtor by sale of record from J. Jones in 1985.
A prospective fixture financer can file such a financing statement
before the goods are delivered much more easily than could a chattel
mortgagee-since under the Chattel Mortgage Act the mortgage itself,
which required a precise description of the collateral, usually with a
serial number, had to be filed. 47
G.

Immobilization by Civil Code Article 467

Chapter 9 does not repeal Civil Code article 467. This article permits
the owner of an immovable to file a declaration in the conveyance
records 48 which causes things placed on the immovable (other than the
immovable serving as the owner's private residence) for its service and
improvement to be classified as immovable. When the secured party's
interest is granted by the immovable's owner the declaration should not
4 9
affect the validity of the security interest in the immobilized movable(s).
Because the immobility is only established by the unilateral declaration

becoming component parts of land, buildings or other constructions." La. R.S. 10:9313(2).
45. La. R.S. 10:9-313(4)(a).
46. Under the Uniform Act (U.C.C.), purchase money security interests perfected
within the ten days have priority over interests in the realty existing of record before the
goods become fixtures, but not as to those interests arising after they are affixed but
before the fixture filing is made. This protects persons who acquire an interest in the
realty in reliance upon presence of the fixtures and the absence of the filing during the
ten days-but still gives the security interest priority over existing claims which were not
acquired in reliance upon the existence on the realty of the fixtures. See U.C.C. § 313(4)(a)
(1972).
47. La. R.S. 9:5352(B)(1) (Supp. 1989).
48. La. Civ. Code art. 467.
49. The provision of the Uniform Act permitting the creation of security in existing
fixtures has been suppressed in the Louisiana version. La. R.S. 10:9-313(2). Cf. U.C.C.
§ 9-313(2) (1972).
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of the will of the owner who has also created the security interest, it
is difficult to see upon what principle he could deny the efficacy of
the security interest. However, the effect of the immobilization upon
the rights of third persons, such as mortgagees, is unclear.
Problems associated with the effect of immobilization by declaration
of movables upon the rights of holders of real rights in the immovable
arise in various factual settings. These problems become relevant only
when a fixture filing is not made, or where, despite the existence of a
fixture filing, the real right has priority over the security interest. If
the security interest arises after the declaration is filed and the real right
has attached, it is difficult to imagine any adverse effects on the real
right. However, if the security interest is perfected before the declaration
is filed, the priority of the real right depends upon whether article 467
is interpreted as evidencing a legislative policy of protecting the public
records and the integrity of titles, against the rights of a person who
acquires an interest in the movable. Article 9, the Civil Code, and the
jurisprudence provide no explicit guidance for resolving the priority
question. Furthermore, the matter becomes more complicated because
article 467 contains no provisions for the revocation or termination of
a declaration of immobility. It is reasonable, however, to assume that
in the absence of rights of third persons, the effect of the declartion
could be -eliminated by an express revocation by the owner.
III. Priority Vis-A-Vis Privileges Under the Private Works Act
The privileges given by the Private Works Act50 are "encumbrances"
of the real estate under Chapter 9. 51 They are not mortgages. The
exception to the priority of purchase money security interests in fixtures
over previously recorded encumbrances that is given to construction
mortgages therefore does not apply. A fixture filing of a security interest
in movables sold or installed in the course of construction thus appears
to give a security interest priority over privileges of the Private Works
Act that are recorded after the fixture filing is made, if the following
52
conditions are met:
1. The collateral cannot consist of goods such as ordinary
building materials or other things that lose their identity by
becoming "an integral part" of the immovable as contemplated
by Civil Code article 464, nor can it consist of goods that are

50. La. R.S. 9:4801-4854 (1983 & Supp. 1989).
51. "'Encumbrance' includes real estate mortgages and other liens on real estate ...
" La. R.S. 10:9-105(1)(g). The provisions of La. R.S. 10:9-201 dealing with the priority
of liens and privileges apply only to privileges over property "subject to" this Chapter.
52. La. R.S. 10:9-313(4)(b) gives priority in such cases where the security interest is
perfected before the interest of the encumbrancer "is of record."
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not to be used for a business, commercial, or industrial purpose.53
2. The security interest must be granted by the owner (or
possibly the lessee) of an interest in the immovable-this would
the contractor,
exclude those interests arising out of sales made to
4
rather than those made directly to the owner.1
Under the Private Works Act, the recording of the contract is
designed to place third persons on notice of the existence of the privileges
under the act. The later filing of the notices of privilege do not create
the privilege, but merely preserve its existence. If a contract is filed this
should be sufficient to give the privilege holder "an interest of record,"
although one may argue that until the work is done and the debt incurred
the privilege does not arise. If a contract is not filed, then the filing
of the notice of privilege under the act would be the first event evidencing
the privilege of record and would serve as the measure of priority against
the security interest.
For the most part, security interests in goods installed in an immovable during the construction process will secure purchase money
obligations. In that case, if the fixture filing is made before the goods
are installed, and if the conditions mentioned in paragraphs one and
two above are met, the security interest will have priority over privileges
arising under the Private Works Act, even if they are evidenced of
55
record before the fixture filing is made.
IV.

Improvements of a Predial Lessee

56
Chapter 9 provides that a lease of an immovable is real estate. It
is not clear whether the lessee should be considered an owner or an
"encumbrancer." 57 The distinction is important, in that for fixture filings
one must give the name of an owner of the immovable" and also, to
have priority over encumbrances against the immovable, the security
interest must have been created by a debtor "who has an interest of
59
The courts should
record in the real estate" or is in possession of it.
an owner, and one
a
recorded
lease
as
consider a lessee holding under
having an interest in the real estate-certainly such a characterization
is consistent with the objectives of the chapter.

53. La. R.S. 10:9-313(2).
54. La. R.S. 10:9-313(4)(a).
55. See La. R.S. 10:9-313(4)(b).
56. '"Real estate' means immovable property and real rights therein including standing
timber, mineral rights, growing crops and leases of immovables." La. R.S. 10:9-102(4)(d).
57. "'Encumbrance' includes real estate mortgages and other liens on real estate and
all other rights in real estate that are not ownership interests." La. R.S. 10:9-105(1)(g).
58. La. R.S. 10:9-402(5).
59. La. R.S. 10:9-313(4).
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Louisiana Revised Statutes 9:5102 provides that the lessee's or sublessee's interest in a predial lease may be mortgaged together with the
lessee's interest in any buildings, constructions, and improvements then
or thereafter on the leased premises. Such a mortgage is certainly an
encumbrance within the meaning of Louisiana Revised Statutes 10:9313.
if a lease is unrecorded, naming the owner of the land in a fixture
filing will preserve the secured party's rights against the owner-provided
the lease permits the lessee to remove his improvements-but it will give
no priority against persons who have a claim to the improvements under
the Civil Code superior to that of the lessee. To enjoy a priority under
a fixture filing, even as to subsequent encumbrancers and owners, the
interest must be created by an owner of record. 60 If the lease is recorded,
and if the lessee is considered as owning an interest of record in the
real estate (as he clearly should be), the fixture provisions will work
with respect to goods that are immobilized by the lessee through attachment to the land or a building about the same as they would be
if he were the owner.
Difficulty may be encountered as to "other constructions"-e.g.,
fences, pipelines, telephone lines, or similar improvements placed upon
land by the lessee under a recorded lease. Louisiana Revised Statutes
9:5102 includes them under the umbrella of things that a lessee's mortgage covers, but it does not declare that they are immovables. The Civil
Code rather clearly indicates that while buildings placed on the land by
the lessee are distinct immovables, "other constructions" remain movable. 6' If this is true, then they are not fixtures and a security interest
in them, granted by the lessee, is not a security interest in a fixture
and a "fixture filing" would not be required to perfect the interest.
Rather they would appear to be equipment, susceptible to encumbrance
by ordinary filing.
Nor does it appear that the provisions of Chapter 9 establishing the
priority of encumbrancers and owners vis-a-vis the claims of secured
parties to fixtures are applicable as to the rights of a conventional
mortgagee under Louisiana Revised Statutes 9:5102.62 Absent a contrary

60. Id.
61. "The 1978 revision effects several changes. Constructions other than buildings
are now classified as movables unless they are component parts of a tract of land. To
be a component part of a tract of land, a construction must meet two requirements: it
must be permanently attached to the ground, and it must belong to the owner of the
ground." P.H.A.C. Serv., Inc. v. Seaways Int'l, Inc., 403 So. 2d 1199, 1203 (La. 1981).
"Buildings, other constructions permanently attached to the ground . . . made on the
land of another with his consent belong to the person who made them." La. Civ. Code
art. 493.
62. It might be noted in passing that at present there is no authority extending judicial
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rule, it is assumed that the courts would apply the "first in time, first
in right" principle in regulating the priority of such claims, although
63
the matter is not without some doubt.
The real significance to persons dealing with the lessee, such as a
mortgagee or assignee, is that a filed financing statement covering designated equipment; or even "all equipment" of the lessee, without
reference to the lease, potentially imposes a security interest over the
lessee's other constructions. Furthermore, since security interests perfected by filing have priority over other encumbrances from the date
of filing, it can be argued that the security interest of an equipment
lender who has filed a financing statement covering future equipment
for future obligations before the mortgage of the lease is filed is superior
to the leasehold mortgage, even though the particular constructions are
immobilized and the debts are incurred after the mortgage is recorded.
V.

Improvements by Owner of Personal Servitude of Right of Use

A personal servitude of right of use is an immovable and not subject
to Chapter 9. A mortgage of such a right carries with it a mortgage
of its "accessories. '" 64 The latter term is quite indefinite, but does not
seem broad enough to include buildings and other constructions placed
upon the land by the owner of the servitude, although the question
may be debatable. It is clear that whether or not other constructions
placed on the land by the servitude owner (exclusive of buildings) are
susceptible of mortgage with the servitude, the constructions are not
immovable, for the same reason that a lessee's improvements are not.
Third persons dealing with the servitude owner must certainly treat
the servitude owner's improvements, no matter how affixed they may
be to the soil, as movable equipment, like cash registers or furniture
in a store. A mortgagee of such interests, to be safe, must obtain a

mortgages to either predial leases themselves, or the lessee's interest in improvements made
to the land of the owner. La. Civ. Code art. 3289. A building placed on the land of
another by a lessee is a distinct immovable, and should be encumbered by the judicial
mortgage. See supra notes 52 and 61.
63. The rule referred to is basically a consequence of the nature of property rights.
Thus, if one assumes a mortgage and security interest both create real rights in or over
the thing, then the ordinary rule, that the owner of a thing can neither create nor convey
greater rights than he has, should give priority to the first interest made effective. Stated
more simply, after a.real right has been created and is effective as to third persons,
transferees of the owner will take subject thereto, in the absence of positive statutory
provisions to the contrary.
64. "The only things susceptible of mortgage are: .. .2. The usufruct of a corporeal
immovable .. . and a right of use servitude, with their accessories." La. Civ. Code art.
3289.
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security interest in the improvements as equipment and make the proper
65
filings independently of his mortgage.
If the constructions of the servitude owner remain movable, they
are not fixtures and if they are not fixtures then may be encumbered
in the same way and are subject to the same uncertainties as is the
case with the lessee's constructions.
PART TwO-MODIFICATIONS TO THE LOUISIANA MINERAL CODE AND
RELATED MATTERS

I.

Introduction

66
Act 137 of 1989 amends articles 199-204 of the Mineral Code,
which deal with secured transactions, in three basic respects:
First, it amends articles 199, 200, 201, and 202, pertaining to pledges
of various rights, to provide that after Chapter 9 becomes effective: (a)
such pledges must comply with the requirements for a security agreement
under Chapter 9;67 (b) the pledges are "effective between the parties
and as to third parties as provided" by Chapter 9;68 (c) article 201,
permitting the obligor of the pledged rights to continue paying the
pledgor under certain circumstances until he is notified by the pledgee
to remit to him, no longer applies; 69 and (d) the provisions of article
202 relative to reinscription of pledges is limited to those pledges entered
70
into before Chapter 9 is effective.
Second, the act limits the provisions of article 203 to mortgages
entered into before the effective date of Chapter 9. Article 203 declares
that unless expressly excluded by the terms of the act creating it, a
mortgage of a mineral right attaches to the interest of the mortgagor
in all corporeal movables placed on the land, or on a unit including
all or part of the land, that are dedicated to the use and exploitation
7
of the mineral right. '
Finally, the act limits the provisions of article 204, which permit a
mortgage of a mineral right to include a pledge of the production and
proceeds thereof, to mortgages entered into before the effective date of
Chapter 9. The act further declares that "[piledges of minerals produced

65. Mortgages given by public utilities and state agencies are not subject to the
provisions of Chapter 9. Problems arising from these provisions are not discussed. La.
R.S. 10:9-104.
66. La. R.S. 31:1-215 (1989).
67. La. R.S. 31:199, as amended by 1989 La. Acts No. 137.
68. La. R.S. 31:200, as amended by 1989 La. Acts No. 137.
69. La. R.S. 31:201, as amended by 1989 La. Acts No. 137.
70. La. R.S. 31:202, as amended by 1989 La. Acts No. 137.
71. La. R.S. 31:203, as amended by 1989 La. Acts No. 137.
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or the proceeds from the sale or other disposition thereof entered into
after Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et
seq.) becomes effective ... between the parties and as to third parties

as provided in Chapter
I.

9.

'

72

Modifications Affecting Pledges

After January 1, 1990, pledges made pursuant to Mineral Code
articles 197-198.1 must conform to the requirements of a security agreement and are effective, between the parties and as to third persons, as
provided under Chapter 9.73 Article 197 permits a landowner or mineral
servitude owner to pledge "bonuses and other amounts which he is or
may be entitled to receive from the sale, lease or other disposition of
mineral rights; the ... share of any minerals reduced to possession
from the land or a unit" comprising the same. 74 The proceeds from
the sale or other disposition of such minerals "must be perfected in
the same manner as a security interest." Significantly, the provisions
do not declare that such pledges are security interests. Indeed it is
obvious that in some cases they are not, unless the amendment makes
them so.
The problem is that only a few of the things that may be pledged
by article 197 would otherwise be subject to the provisions of Chapter
9 and it is unclear whether the pledge referred to remains a pledge
subject to the Civil Code provisions (which are not repealed by Chapter
9), or whether it is intended that the interests become security interests
completely regulated by Chapter 9. For example, amounts received from
a mineral lease by the lessor are rent from an immovable and excluded
from the coverage of Chapter 9 although they are covered by article
197. 71 This issue is of special significance to the pledge of mineral rights
under article 198. Article 198 regulates the pledge of mineral royalty,
overriding royalty, production payments, and other kinds of "mineral
rights" that do not grant the right to explore for or actually reduce
minerals to possession. This of course permits the pledging of the
incorporeal, immovable mineral right itself, rather than the revenues

72. La. R.S. 31:204, as amended by 1989 La. Acts No. 137.
73. La. R.S. 31:198, as amended by 1989 La. Acts No. 137.
74. La. R.S. 31:197 (1989).
75. Id. "'Real estate' means immovable property and real rights therein including
* . . mineral rights ....
and leases of immovables." La. R.S. 10:9-102(4)(d). "This Chapter
does not apply . . . to the creation or transfer of an interest in or lien on real estate,
including a lease or rents thereunder ....
La. R.S. 10:9-1046). "Payments to the lessor
for the maintenance of a mineral lease . . . and royalties paid to the lessor on production
are rent." La. R.S. 31:123 (1989).
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from it.76 Although pledges under article 198 are seldom encountered
as separate and independent security devices, almost every mineral mortgage executed in the state not only mortgages, but "pledges and hypothecates" the interests it covers.
Extending the provisions of Chapter 9 to non-operating mineral
interests such as mineral royalty and overriding royalty interests and
eliminating the requirement of recordation in the conveyance records
suggests numerous problems, the analysis of which is beyond the immediate scope of this work. The most obvious of these problems, however, can be mentioned:
1. Does the financing statement have to identify the property subject to such pledge or will a simple "all non-operating
mineral rights owned in the state" suffice?
2. May future rights be made subject to the pledge?
3. Are proceeds from'the sale of such interests covered?
4. Is such a pledge a security interest, or does it remain
a pledge, and if so, to what extent is it still regulated by the
laws of pledge?
5. Most importantly, will the priority of the pledge, whenperfected by filing, relate back to the time of filing of the
financing statement in the manner permitted by Chapter 9?
Article 198.1 permits the pledging of "[nlights under contracts for
the sale of minerals, by the landowner or owner of a mineral right,
after they are severed." '7 7 A pledge of rights such as these appears to
fall squarely within the coverage of Chapter 9 and article 198.1 probably
should have been repealed. As it is, the effect of the amendment remains
unsettled.
The final change in the articles relating to pledge, the repeal of
article 200, is a salutary one. Article 20078 relieved a purchaser of minerals
accruing to a pledged mineral right from paying the pledgee until notice,
but also inferentially imposed upon such a purchaser the obligation to
pay the pledgee if the pledge is of record when the purchase begins.
Chapter 9 relieves an account debtor from responsibility for continuing
to pay his creditor when the latter has created a security interest in the
incorporeal, and should permit any purchaser to continue to pay the
seller, even in the face of a perfected security interest, until he is notified
79
to the contrary by the secured party.

76, La. R.S. 31:198 (1989). The pledgee, by virtue of his possession of the right, is
entitled to the proceeds and revenue. His right to do so does not arise from a separate
privilege over them-it is merely a consequence of his possession. See La. Civ. Code arts.
3168-3170, 3176.
77. La. R.S. 31:198.1, as amended by 1989 La. Acts No. 137.
78. La. R.S. 31:200, as amended by 1989 La. Acts No. 137.
79, La. R.S. 10:9-318(3).

SECURITY DEVICES

19891
IlL

Exclusion of Leasehold Movables From the Mineral Mortgage

Article 203 provided that a mortgage of a mineral right attaches to
the interest of the mortgagor in all corporeal movables placed on the
land or a unit including the land and dedicated to the use and exploitation
of the right, unless the act creating the mortgage expressly excluded
them. The amendment restricts the applicability of that provision to
mortgages executed before Chapter 9 becomes effective.
That other constructions placed upon the land by a lessee with the
consent of the owner are movables has previously been mentioned.
Consequently, most of the equipment placed on the land by a mineral
lessee or servitude owner is movable. This is inferentially recognized by
the amendment itself, which adds to article 203 a provision declaring
that in the case of mortgages executed after January 1, 1990, the
"movables shall remain movable and be subject to ... separate ...
encumbrance under Chapter 9 of the Louisiana Commercial Laws." 80
In one sense there is no problem with procuring a security interest
in such leasehold equipment under Chapter 9. The goods in question
are almost certainly equipment under the chapter, and can be encumbered
as such. If the equipment remains movable it is not a fixture. That
being the case, it is not susceptible of a fixture filing. The difference
between a fixture filing and an ordinary one is that the fixture filing
must identify an owner of the property and the land to which the goods
are to be affixed. Financing statements covering "all equipment" are
generally held to be sufficient. Furthermore, to have priority over subsequent transferees or mortgages of the immovable, the security interest
in fixtures must be created by an owner of the realty. If, in connection
with its general business, the mineral lessee has made such a filing
covering "all equipment," or if he or a predecessor has perfected a
security interest upon specific, identifiable pumps, tanks, pipes, etc. in
favor of a seller, then a mortgagee or purchaser of the lease upon which
the equipment has been placed will apparently take subject to the security
interest.'
Conversely, if the mortgagor of the lease wishes to restrict the
security interest to the equipment that is located upon the lease or upon
units into which the lease is later unitized, he will have to carefully
describe what equipment the security interest affects or he may find he
has unintentionally given the mineral mortgagee a security interest in
his typewriters, desks, and computers in the home office. Furthermore,

80.
81.
by the
security

La. R.S. 31:203, as amended by 1989 La. Acts No. 137.
The problem of interests created by predecessors of the equipment is minimized
fact that a good faith buyer in the ordinary course of business takes free of
interests. La. R.S. 10:9-307(1); La. R.S. 10:1-201 (1983).
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the priorities of the mineral mortgage covering the lease and the security
interest covering the equipment can quite easily be different.
A significant change effected by the amendment is caused by the
fact that the provisions of Mineral Code article 203 are not limited to
conventional mortgages. The article provides that "[a] mineral right is
susceptible of mortgage to the same extent and with the same effect .
. . as is prescribed by law for mortgages of immovables under Article
3289 of the Civil Code." This extends judicial and legal mortgages to
mineral rights.8 2 Article 203, which stated that the mortgage covered the
movables on the lease unless the act creating the mortgage (the judgment
in the case of a judicial mortgage) expressly excluded it, insured that
the lien of the judicial mortgage extended to the other constructions on
the leased premises. Without this provision, such a mortgage will cover
the lease or mineral right itself and any buildings upon the premises,
but it does not appear that it would cover the tanks, flow lines, separators, and other equipment necessary for the operation of the well. 3
IV. Removal of Pledge and Assignment From Article 204
The last change of consequence limits to mortgages created before
January 1, 1990, the right of the mortgagor to pledge in the act of
mortgage the production and proceeds thereof accruing to the mortgaged
interest. The amendment expressly declares that "[p]ledges of minerals
produced or the proceeds from the sale or other disposition thereof
entered into after Chapter 9 of the Louisiana Commercial Laws (R.S.
10:9-101, et seq.) becomes effective are effective between the parties and

as to third parties as provided in Chapter

9.

' 's

4

Again, on balance the change is probably a good one, because it
tends to consolidate all financing of incorporeals into one category.
There are some problems that should perhaps be mentioned that are
indigenous to Chapter 9 in this area.
Louisiana Revised Statutes 10:9-103(5) provides that "a security
interest that is created by a debtor who owns a mineral right that
provides the debtor an interest in minerals or the like ... as severed
by being reduced to possession, or which attaches to an account resulting
from the sale thereof at the wellhead . . . are governed by the law ...

82. Article 3289 of the Civil Code establishes the limits and parameters of what
judicial and legal mortgages cover (as well as conventional ones). Without the provisions
of article 203, there is nothing that extends judicial and legal mortgages to mineral rights.
83. It might be noted that in the case of predial leases there is nothing in the law
that extends judicial and legal mortgages to either the lease itself or the improvements
on the leased premises, although, it will apparently affect any buildings placed on the
leased premises by the lessee, as they are corporeal immovables susceptible of mortgage
under Civil Code article 3289.
84. La. R.S. 31:204, as amended by 1989 La. Acts No. 137.
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of the jurisdiction wherein the wellhead . . . is located. ' 85 Other sections
then provide for the content of the financing statement and place of
86
filing.
No provision of Chapter 9 expressly regulates security interests created in future production or indicates that the ordinary rules pertaining
to security interests are inapplicable although Louisiana Revised Statutes
10:9-402(5) provides that a financing statement that "covers minerals or
the like (including oil and gas), or account subject to subsection (5) of
R.S. 10:9-103" must include the name of an owner of the land and

describe

it.87

Louisiana Revised Statutes 10:9-204 provides that a security agreement may provide that its obligations are to be secured by "afteracquired collateral. 8' 8 Priority is given a security interest (as against
other such interests) from the date of perfection of the interest or the
filing of the financing statement, whichever is the earlier.8 9 A security
interest is perfected when it has attached. 90 A security interest attaches
when "the debtor has rights in the collateral" and "it becomes enforceable against the debtor with respect to the collateral." 9' In summary,
when a financing statement is filed for a security agreement covering
future goods and the debtor thereafter acquires the goods, the security
interest is perfected and its priority relates back to the time the financing
statement was filed. In like vein, a security interest given by the lessee
in future production attaches when he reduces the minerals to possession
and for purposes of priority relates back to the time the financing
statement was filed. For this effect to occur, however, the security interest
must "attach" to the goods.
Louisiana Revised Statutes 10:9-103 does not purport to create real
rights in or over the mineral lease and indeed the chapter declares that
its provisions are not applicable to immovables. When the owner of a
mineral lease who has created a security interest in its future production
sells the lease to a purchaser who does not expressly assume the obligations of the security agreement, it does not appear that the production
severed by the purchaser is subject to the security interest. The debtor
(i.e., the former owner) never had and does not acquire rights in the
severed minerals and the producer who does acquire such rights by
92
severing the minerals is not a debtor.

85.
86.
87.
88.
89.
90.
91.
92.

La. R.S. 10:9-103(5).
La. R.S. 10:9-401-9-409.
La. R.S. 10:9-402(5).
La. R.S. 10:9-204(1).
La. R.S. 10:9-312(5).
La. R.S. 10:9-303.
La. R.S. 10:9-203.
To this extent, one might say the parties are in the same position as they would
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Furthermore, if one interprets the act in such a manner as to avoid
the suggested interpretation, what rights would the secured party have
to require a transferee who took subject to a security interest in the
severed minerals to operate the lease? In such a case, the transferee
could produce or dispose of the production without satisfying a debt
for which he is not liable, but the holder of the security over the
production could not execute upon or have any claim against the lease
itself, absent a separate mortgage thereon. Such a division would create
the practical equivalent of imposing a 1000% royalty interest on the
mineral lessee and be unworkable.93
One final observation is in order. The security interest authorized
by Louisiana Revised Statutes 10:9-103(5) is perfected by filing in the
jurisdiction where the well is located. It is limited to the creation of
security over production from the property identified in the financing
statement and the proceeds of the sale of such production at the wellhead.
Whether proceeds are derived from a "wellhead" sale when gas is
run through a gasoline plant, or oil is trucked away from the tanks by
a carrier who may be carrying for the lessee rather than the purchaser,
can be the source of fruitful controversy. Similarly, income from overriding royalties, payments to operators in reimbursement of operating
costs, money received by an operator from the sale of the non-operator's
share of the production that is to be applied to operating costs, refunds
from past sales, insurance proceeds from fire or accident, and many
other amounts that a lessee may receive as a consequence of the ownership or operation of the property do not fall within the ambit of the
provision. Consequently, it is almost imperative for a mineral mortgagee
to perfect a security interest in the lessee's general accounts and intangibles derived from the operation of the well. How such interests are
to be encumbered and where and in what manner they are to be perfected
cannot always easily be answered. Merely reciting in a mineral mortgage

have been if the debtor, operating a shoe factory, had given a security interest in all of
his future inventory, and had then sold the building to another person who began operating
a shoe factory. Few would argue that the security interest in the seller's inventory would
attach to the purchaser's, merely because he was conducting the same kind of business.
One might also argue that, in a state such as Texas where the lessee is deemed to "own"
the minerals in place that he then has a sufficient interest in them for the security interest
to then attach. In Louisiana, such an argument is very difficult to sustain, not only
because the Mineral Code, in La. R.S. 31:6 (1989), expressly declares that the landowner
does not own fugacious minerals before production, but also because Chapter 9 expressly
declares that the term 'Goods' . . . does not include . . . minerals . . . before extraction
by being reduced to possession." La. R.S. 10:9-105(1)(h).
93. This is the reason that article 204, before its amendment, provided that a pledge
or hypothecation of the production or proceeds, if given as an incident of the mortgage,
continued as long as the mortgage did, but also terminated with the extinction of the
mortgage.
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that the mortgage also covers intangibles, filing the mortgage in the
mortgage records of the parish where the land is located, and making
a filing under Louisiana Revised Statutes 10:9-103(5) may not be sufficient.
V.

The Oil Well Lien Act

Although the Private Works Act 94 was not amended to expressly
define the priority of its privileges vis-a-vis security interests in fixtures
arising before or during the construction, Section 4862 of the Oil, Gas
and Water Well Lien Act 9 was amended by Act 137 of 1989 to provide
that when the notices of privilege under the act are recorded in a timely
manner the privileges are superior to security interests under Chapter 9
perfected prior to the date on which the first labor is performed, services
are rendered, material is furnished, or other activities giving rise to the
privilege are done. This apparently applies not only to ordinary security
interests over leasehold equipment, to the extent they are fixtures, but
to all interests over which the lien extends, including the equipment of
others and the production and proceeds thereof.

94. La. R.S. 9:4801-4854 (1983 & Supp. 1989).
95. La. R.S. 9:4861-4867 (1983 & Supp. 1989). See La. R.S. 9:4862(A)(2), added by
1989 La. Acts No. 137, § 5.

